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Now before the Court is a notion by the defendant to di sm ss
the plaintiff’s conplaint. The plaintiff, a white male, all eges that
he was several tines denied a pronotion by the defendant’s
affirmative action policies. After a full consideration of the
parties’ pleadings, the applicable law, and for the foll ow ng
reasons, the Court GRANTS in part and DENIES in part the defendant’s

moti on.

BACKGROUND
Owen McNiff is a white male and conm ssioned as a Chief Warrant
O ficer Three (“CWB") is the Regular Army. For three consecutive
years, 1995, 1996, and 1997, he sought a pronotion to the rank of
Chi ef Warrant Officer Four (“CwW"). 1In each case, he was passed

over. He now conmes before this Court alleging that his |ack of



pronoti on was due to various affirmative action policies.

The Arny’s Pronotion Sel ection Boards

The Arny pronotes officers to the rank of Chief Warrant O ficer
Four through the use of “selection boards.” See 10 U S.C. § 573.
Each year, this board reviews the experience and qualifications of
several hundred officers seeking a pronotion. The board selects the
top candi dates fromthe applicant pool and recommends themto the
Secretary of the Arny and ultimtely the President for pronotion to
the positions available. See 10 U.S.C. 8§ 571(b), 575. Although the

Presi dent and the Secretary of the Arnmy have the ultimte control

over pronotion decisions, it is understood by all involved that nost,
if not all, of the evaluative decisions are nade by the selection
boar d.

The Arny generally seeks to staff its selection boards with a

di verse array of officers. According to John MIller, Chief of the
Managenment Support Division in the United States Total Arny Personnel
Command, the Arny had a policy during 1995, 1996, and 1997 of
“including, if available, at least two mnorities and one wonman on
each sel ection board that consi dered candi dates for pronotion to the
rank of CwWA" Declaration of John MIler, May 15, 2000, at ¥ 8. In
Officer McNiff's case, the 10-nenber selection boards considering his

application did indeed contain officers of different races and sexes.
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The board considering his 1995 application contained two mnorities
and one woman; the 1996 board contained four mnorities and one
woman; and the 1997 board contained two mnorities and one wonman.

McNi ff alleges the policy of requiring “one or nore femal es and
one or nore nenbers of racial groups other than Caucasian [to be on
the selection board]”, and the lack of a policy requiring “one or
nore mal es and one or nore nenbers of the Caucasian racial group [to
be on the selection board]” caused himto be passed over for a
promotion in 1995, 1996, and 1997. Conplaint for MN ff, Mar. 14,
2000, at 7. This, he argues, violates his Fifth Amendment right to

equal protection.

1. The Army’s Pronotion Sel ection Process

The process used by the sel ection boards to choose candi dates
for pronotion has changed several times in the past years. |ndeed,
it is unclear fromthe parties pleadings what the exact ternms of the
process were during the years 1995, 1996, and 1997. Al t hough t he
parties are not in conplete agreenent over the all aspects of equal
opportunity policy at issue, the parties are in essential agreenent
that the policy, whatever its specific terns, anounted to a “revote”
policy.

As its nanme suggests, the revote procedure occurs after the

sel ection board has “conpleted a review of [the officers’] personne
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files and initially ranked [thenm] in order of qualification for
pronotion.”! Brief for Defendant, May 17, 2000, at 2 (quoting Sirmans
v. Cal dera, 27 F. Supp. 2d 248, 249 (D.D.C. 1998) (Lanberth, J.)).
After this ranking, the selection board reviews the results to
det erm ne whet her pronoting the |eading candidates fromthe first
ranki ng woul d “produce a selection rate for mnorities and wonen t hat
was conparable to the selection rate for all officers considered for
promotion.” Brief for Defendant, May 17, 2000, at 2. If pronotions
made in accordance with the initial ranking would not produce
conpar abl e pronotion rates, the board was then obliged to reexan ne
the records of all female and nminority candi dates who were qualified
for pronotion yet unable to receive one on account of their ranking.
The reexam nation was “to determne if any of the personnel files
show| ed] evidence of discrimnation against the individual officer.”
ld. Selection Board nmenmbers were to detect discrimnation by
Such indicators may include disproportionately | ower eval uation
reports; assignments of |esser inportance and responsibility;
or lack of opportunity to attend career-building mlitary
school s.

DA Menorandum 600-2, Nov. 26, 1993, at 13. |If a nmpjority of the

sel ection board found “evi dence of past discrimnation, that officer

L The Court notes that the procedures it summarizes herein
are not seriously in dispute by any party. 1In fact, the “review and
revote” policy challenged in this case is essentially the same as the
one explained by this Court in Sirmans v. Caldera, 27 F. Supp. 2d
248, 249 (D.D.C. 1998).
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was ‘revoted and assigned a new ranking.” Brief for Defendant, May
17, 2000, at 2. This new ranking may be higher or |ower than the
candidate’s first ranking and nmay not result in the candi date being
ranked hi gh enough for a pronotion. |In any event, the ranking
ascribed to the female or mnority applicant is final after the
revote takes place.

Based on the content of the Arnmy’s equal opportunity policy as
wel | as the behavior of the selection boards, O ficer McNi ff alleges
that the “review and revote” policy, in its requirenment that
m norities and wonen be granted an “adjust[nment] [in their] relative
standi ng,” caused himnot to be pronoted in 1995, 1996, and 1997.
The Court now considers this claimalong with his claimregarding

sel ection board menbershi p.

ANALYSI S
Jurisdiction
Because the plaintiff’s well-pleaded conpl aint presents a
federal question, this Court properly has jurisdiction under 28

U S C § 1331.

1. Standard of Review
If a plaintiff has failed “to state a claimupon which relief

can be granted,” a court nmay grant a defendant’s notion to dism ss.
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Fed. R Civ. P. 12(b)(6); see also Hi shon v. King Spal ding, 467 U.S.
69, 73 (1984); Sparrow v. United Air Lines, Inc., 216 F.3d 1111, 1114
(D.C. Cir. 2000). 1In evaluating a notion to dism ss, a court nust
construe the conplaint in the |light nost favorable to the plaintiff
and give the plaintiff "the benefit of all inferences that can be
derived fromthe facts alleged.” Schuler v. United States, 617 F.2d
605,608 (D.C. Cir. 1979); see al so Scheuer v. Rhodes, 416 U S. 232,
236 (1974). "However, |legal conclusions, deductions or opinions
couched as factual allegations are not given a presunption of
truthful ness.” Wggins v. Hitchens, 853 F. Supp. 505, 508 n.1 (D.D.C
1994) (citing 2A Moore's Federal Practice, § 12.07, at 63 (2d ed.
1986) (footnote omtted); Haynesworth v. MIller, 820 F.2d 1245, 1254

(D.C. Gir. 1987)).

I11. The Plaintiff’s ClaimBased on Sel ecti on Board Menbership

The plaintiff alleges that he was denied a pronotion three
consecutive tinmes because the Arny had a policy of requiring wonen
and mnorities to sit on selection boards. The Court finds that the
plaintiff |acks standing to pursue this facial challenge, and
therefore that the claimnust be dism ssed under Federal Rule of
Civil Procedure 12(b)(1) due to this Court’s “lack of jurisdiction
over the subject matter.” Fed. R Civ. P. 12(b)(1).

Before analyzing the nmerits of the standing issue, it is
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necessary to understand the exact nature of the plaintiff’s case.

The plaintiff’'s conplaint is clear with regard to his allegation that
the 1995, 1996, and 1997 sel ection boards discrim nated agai nst him
The plaintiff clearly has standing to bring this claim and thus can
be expected to rely on the racial conposition of the selection boards
in his case. Beyond this “as-applied” claim however, the Court
finds that the plaintiff is making a facial challenge to the

def endant’ s policy on selection board nenmbership.?2 It is on this
claimthat the Court finds the plaintiff to be w thout standing. The
plaintiff’'s as-applied claim whether it relates to selection board

menbership or not, may, of course, proceed despite the dism ssal of

2 According to his conplaint, the plaintiff challenges the
defendant’s “policies requiring that wonmen and non- Caucasi ans, but
not men and Caucasi ans, be seated as nenbers of pronotion selection
boards.” Conplaint for McNiff, Mar. 14, 2000, at ¥ 28. As relief
for this alleged constitutional violation, the plaintiff is seeking,
inter alia, an order “[d]eclaring that the Arny’ s policy [regarding
sel ecti on board nmenbership] violated the Fifth Amendnent to the
United States Constitution.” |Id. at 8  Because the gravanmen of the
plaintiff’s allegation is not about "the manner in which [the policy]
had been adm nistered in practice” but about the policy itself, the
Court regards his challenge as a facial challenge. Bowen v.
Kendrick, 487 U. S. 589, 601 (1988). The correctness of this
inference is supported by conparing the plaintiff’s allegations on
this issue with those on the review and revote issue. Unlike the
board nenmbership issue, the plaintiff does not challenge the official
review and revote instructions, but rather challenges the actual

“giving [of] special consideration . . . to non-Caucasi ans and
wonmen.” Simlarly, as relief for this conduct, he seeks an order
decl aring the equal opportunity instructions and the “conduct of the
[ sel ection] boards” unconstitutional. Thus, the plaintiff’'s

chal l enge to sel ection board nenbershi p, when read in coordination
with his other clainms, is best read as facial.
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his facial claim

Article 11l standing rules ensure that parties will not
“convert the judicial process into 'no nore than a vehicle for the
vi ndi cati on of the value interests of concerned bystanders.'” Valley
Forge Christian College v. Anericans United for Separation of Church
and State, 454 U S. 464, 473 (quoting United States v. SCRAP, 412
U.S. 669, 687 (1973)). To this end, one of the requirenents for
standing is that there be “a causal relationship between the
[plaintiff’s] injury and the chall enged conduct.” Northeastern Fl a.
Chapter of the Associated Gen. Contractors of Am v. City of
Jacksonville, 508 U S. 656, 663 (1993) (citations and internal
gquotation marks omtted) (analyzing a plaintiff’s standing in an
equal protection challenge to an affirmative action program; see
al so Sinon v. Eastern Kent. Welfare Rights Og., 426 U. S. 26, 41-42
(1976). This should not suggest, however, that one need show that the
def endant’ s conduct was the proxi mate cause of the alleged injury.
See Public Interest Research Goup of N J. v. Powell Duffryn
Termnals, Inc., 913 F.2d 64, 72 (3d Cir. 1990) (“The “fairly
traceable” requirenment of the Valley Forge test is not equivalent to
a requirement of tort causation.”); Loggerhead Turtle v. County
Counci |l of Volusia County, Fla., 148 F.3d 1231, 1251 n.23 (11th Cir.
1998). Rather, a plaintiff need only show that there is a

“substantial |ikelihood” that the defendant’s conduct caused the
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plaintiff’s injury. Duke Power Co. v. Carolina Environnental Study
G oup, Inc., 438 U.S. 59, 75 n.20 (1978).

Thus, the Court is posed with the question of whether there is
a substantial |ikelihood that the Army’s selection board nenbership
policy caused the plaintiff’s non-pronotion. The Court finds that
there is not such a likelihood. To hold otherwi se would be to hold
that every tinme “one or nore fenmal es and one or nore nenbers of
raci al groups other than Caucasian” are placed on a selection board,
the collective pronotion decisions of the selection board are
unavoi dably altered. Such a conclusion would necessarily include two
presunptions. First, that all wonen and non-whites have an inherent
and unavoi dabl e disposition to favor their own race and gender. And
second, that all pronotion decisions by selection boards are
controlled by the voting habits of a few wonen and non-whites.

The first presunption is not just patently false, it is
dianmetrically opposed to Suprene Court jurisprudence which this Court

is bound to follow?3 The Suprenme Court has consistently shunned

s Asi de from Suprenme Court jurisprudence, at |east one court
has considered the conposition of a mlitary selection board in an
Equal Protection action. In evaluating whether the racial make-up of
a particular selection board gave rise to an inference of
di scrim nation, Judge Green recognized that “[t]here is a strong
presunption that . . . selection board nenbers faithfully discharge[]
their duties.” Enmory v. Secretary of the Navy, 708 F. Supp. 1335,
1343 (D.D.C. 1989) (citing Neal v. Secretary of the Navy, 639 F.2d
1029, 1037 (3d Cir. 1981) (relying on a strong presunption of good
faith in the conduct of Navy pronotion selection boards)).
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such racial and gender stereotypes, and, in any event, has never held
that a deci sionmaker’s race or sex, by itself, prevents her from
maki ng an obj ective deci sion. See, e.g., Bush v. Vera, 517 U.S.
952, 986 (1996) (“Qur Fourteenth Amendnent jurisprudence evinces a
conmmtnment to elimnate unnecessary and excessive governnental use
and reinforcenent of racial stereotypes.”); Georgia v. MCollum 505
U.S. 42, 59 (1992) (“[T]he exercise of a peremptory chall enge mnust
not be based on either the race of the juror or the racial
stereotypes held by the party”); Ednonson v. Leesville Concrete Co.,
500 U.S. 614 (1991) ("If our society is to continue to progress as a
mul tiracial denocracy, it mnmust recognize that the automatic

i nvocation of race stereotypes retards that progress and causes
continued hurt and injury"); Powers v. Chio 499 U S. 400, 410 (1991)
("We may not accept as a defense to racial discrimnation the very
stereotype the |aw condemms”); Holland v. Illinois, 493 U S. 474,
484, n.2 (1990) ("[A] prosecutor's 'assunption that a black juror
may be presunmed to be partial sinply because he is black’

viol ates the Equal Protection Clause"); Batson v. Kentucky, 476 U. S.

79, 85, 104 (1986) (“[T]he Equal Protection clause forbids . . . the
assumption that black jurors as a group will be unable inpartially to
consider the State’'s case against a black defendant.”, “[T]he Equal

Protection Clause prohibits a State from taking any acti on based on

crude, inaccurate racial stereotypes.”).
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The second presunption behind the plaintiff’s claimis
conpletely devoid of logic. Wile it is reasonable to assune that
wormen and non-whites, together with the other menbers of selection
boards, informthe decisions of the board, it is patently
unreasonabl e to assunme that a few nenmbers, constituting a nunerical
mnority of the board, can control the outcome of the board’s
deci sions. Thus, even if wonmen and non-whites were possessed of the
cl ass narcissismwhich the plaintiff inplies, there is no reason to
think they would be successful in converting the rest of the board to
their views.

Of course, there exists the possibility (though it is a slight
one for sure) that a particular woman or mnority, possessed of both
cl ass narcissismand Machi avel | i an powers of persuasion, could pul
off a coup of racial or gender discrimnation against a particul ar
applicant. But the mere possibility of this is a far cry fromthe
necessity that, in a facial challenge, the plaintiff “establish that
no set of circunstances exists under which the [policy] would be
valid.” United States v. Salerno, 481 U S. 739, 745 (1987); see also
Chio v. Akron Center for Reproductive Health, 497 U S. 502, 514
(1990).

Nonet hel ess, as the precedi ng paragraph recogni zes, | ust
because the Court rejects the plaintiff’s facial challenge does not

mean that the selection board conposition is irrelevant to the
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plaintiff’s discrimnation claim |Indeed, the plaintiff in this case
m ght, in accordance with his duty to denonstrate a discrimnatory
pur pose under Washington v. Davis, 426 U.S. 229, 242 (1976), utilize
the sel ection board nenbership, together with other evidence such as
the pronmotion rate for certain races and genders, to persuade the
Court that he has been discrimnated against. In short, if the
plaintiff was victim zed by the Machi avel | i an narcissist, he can

still pursue that claim

V. The Plaintiff’s ClaimBased on the Arny’s Equal Opportunity
Pol i cy

The plaintiff alleges that he was denied a pronmotion in 1995,
1996, and 1997 as a result of the Arnmy’s “review and revote” policy.
This policy, he alleges, is unconstitutional. The Court finds that
he has stated a clai mupon which relief can be granted and therefore
deni es the defendant’s notion to dism ss.

It is axiomatic in the era of notice pleading that a plaintiff
need only provide “a short, plain statement of the clainf such that
“the defendant [will have] fair notice of what the plaintiff's claim
is and the grounds upon which it rests.” Sparrow v. United Air
Li nes, Inc., 216 F.3d 1111, (D.C. Cir. 2000) (quoting Fed. R Civ.
P. 8(a)); see also Conley v. G bson, 355 U S. 41, 45-46 (1957).

Thus, a conplaint “need not plead |law or match facts to every el enent
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of a legal theory.” Krieger v. Fadely, 211 F.3d 134, 136 (D.C. Cir.

2000) (quoting Bennett v. Schm dt, 153 F.3d 516, 518 (7th Cir.1998));

see al so Cari bbean Broad. Sys., Ltd. v. Cable & Wreless P.L.C., 148

F.3d 1080, 1086 (D.C.Cir.1998) ("[A] plaintiff need not allege al

the facts necessary to prove its claim"); Atchinson v. District of

Col unbia, 73 F.3d 418, 421-22 (D.C.Cir.1996) ("A conplaint ... need

not allege all that a plaintiff nust eventually prove.”).

As Judge Easterbrook put it in the enploynment discrimnation context:
Because racial discrimnation in enploynent is "a claimupon
which relief can be granted,'.... 'l was turned down for a job
because of ny race' is all a conplaint has to say to survive a
nmotion to dism ss under Rule 12(b)(6).

Sparrow, 216 F.3d at 1114 (quoting Bennett, 153 F.3d at 518).

The Court finds that the plaintiff has net this m ninal

t hreshol d. Racial and gender discrimnation in pronotion are, of

course, clainms “upon which relief can be granted,” and the

plaintiff’'s statenent that the defendant’s racial and gender

preferences denied hima pronotion thus squarely states a claim

CONCLUSI ON

In summary, the Court finds that the plaintiff has properly
stated a claimfor which relief can be granted, except with regard to
his facial challenge to the selection board nmenbership policy. A

separate order consistent with this holding will issue this date.
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Dat e:

ROYCE C. LAMBERTH
UNI TED STATES DI STRI CT JUDGE

-14-



